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U.S. Customs Service 


Treasury Decision 


19 CFR Parts 10, 141, 148, 152 and 177 
(T.D. 87-89) 


CUSTOMS REGULATIONS AMENDMENTS REGARDING 
VALUATION OF IMPORTED MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations relat- 
ing to the valuation of imported merchandise. The Trade Agree- 
ments Act of 1979, provided a new system of customs valuation 
based on transaction value. However, the old system of valuation 
was to continue to apply to merchandise exported to the U.S. before 
the effective date of the new law. The new law became effective on 
or after July 1, 1980, for most goods exported to the U.S., and on or 
after July 1, 1981, for all goods. Implementing the new valuation 
system required that the Customs Regulations be modified. Accord- 
ingly, T.D. 81-7 amended the regulations by adding new sections 
setting forth the new valuation system. However, T.D. 81-7 did not 
amend or delete certain sections explaining the old system so that 
reference could be made to them for entries which were made 
before the new valuation system became effective and were not yet 
liquidated pending the resolution of various legal issues. As the 
number of these entries has dwindled, customs believes that it is 
now appropriate to amend the regulations to remove references to 
the old valuation system. 


EFFECTIVE DATE: July 31, 1987. 


FOR FURTHER INFORMATION CONTACT: Elena Giacometti 
Kennedy, Classification and Value Division, (202-566-2938). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Classification and valuation are the two most important factors 
affecting the amount of duty assessed on imported merchandise. 
Classification and valuation must be provided by commercial im- 
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porters when an entry is filed. Customs officers at ports of entry re- 
view the classification and valuation submitted by commercial im- 
porters, as well as other required import information, to verify that 
the submissions are correct for the imported merchandise they 
describe. 

Before July 1, 1980 (or July 1, 1981, in the case of certain rubber 
footwear), imported merchandise was valued pursuant to §§ 402 and 
402a, Tariff Act of 1930, as amended (19 U.S.C. 1401a, 1402). How- 
ever, Title II of the Trade Agreements Act of 1979 (Pub. L. 96-39) 
(TAA), significantly changed the laws administered by Customs re- 
lating to the valuation of imported merchandise. 

The TAA incorporated into U.S. law the trade agreements negoti- 
ated by the U.S. in the Tokyo Round of Multilateral Trade Negotia- 
tions. Title II of the TAA, “Customs Valuation”, implements the 
Agreement on Implementation of Article VII of the General Agree- 
ment on Tariffs and Trade (the Agreement). A supplementary 
agreement on customs valuation which eliminated one of the tests 
under the Agreement and Title II was passed as Pub. L. 96-490 on 
December 2, 1980. 

Subsequently, by T.S. 81-7, published in the Federal Register on 
January 12, 1981 (46 FR 2597), Customs issued regulations to ad- 
minister the new statutory valuation system. These regulations are 
set forth in Subpart E, Part 152, §§ 152.100-152.108, Customs Regu- 
lations (19 CFR 152.100-152.108). Pursuant to Presidential Procla- 
mation 4768 (June 28, 1980), the effective date of these “new value” 
regulations for all merchandise, except certain rubber footwear, 
was July 1, 1980. The regulation became effective for the rubber 
footwear on July 1, 1981. 

The TAA repealed 19 U.S.C. 1402 and amended 19 U.S.C. 1401a. 
However, the “old value law” was applicable to merchandise export- 
ed to the U.S. before the effective date. Accordingly, while T.D. 81-7 
amended the regulations by adding new sections setting forth the 
new valuation system, it did not amend or delete certain sections 
explaining the old system so that reference could be made to them 
for entries made before the new valuation system became effective. 
Until recently, the number of entries made before the new valua- 
tion system became effective which were unliquidated pending the 
resolution of various legal issues was sufficient to maintain the old 
regulations. As the number of outstanding unliquidated entries 
made prior to the new law has dwindled, Customs believes that it is 
now appropriate to amend the value regulations to remove refer- 
ences to the old valuation system. It should be noted, however, that 
any unliquidated entries made prior to the new law which are still 
outstanding will still be valued according to the old system. 


Discussion OF AMENDMENTS 


In this document Customs is amending sections of Parts 10, 141, 
148, 152 and 177, Customs Regulations (19 CFR Parts 10, 141, 148, 
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152, and 177). Section 10.18 (19 CFR 10.18), is amended by stating 
that the full value of assembled articles imported under item 
807.00, Tariff Schedules of the U.S. (TSUS) (19 U.S.C. 1202), is to be 
determined in accordance with 19 CFR 152.100 et seq., the regula- 
tions detailing the new valuation law. Sections 10.19 and 10.20 (19 
CFR 10.19, 10.20), are deleted as the concepts discussed in these sec- 
tions relate to the old value law. 

The TAA requires that the primary basis for valuing all imported 
merchandise is transaction value, i.e, the price actually paid or 
payable for the goods. Accordingly, under the TAA in most in- 
stances, it is irrelevant that a purchaser of goods may have ob- 
tained them at retail or wholesale. In view of this, the references to 
retail sales in § 148.13(d)(1) and (2) (19 CFR 148(d)\(1) and (2)), are 
deleted. 

The statutory language covering many of the personal exemp- 
tions mentioned in Part 148, Customs Regulations (19 CFR Part 
148), refers to “fair retail value” or “fair market value” despite the 
new laws’ definition of transaction value. Items 813.30, 813.31, 
869.00 and 869.10, TSUS (19 U.S.C. 1202), use the above-mentioned 
terms. Because of this, references in Part 148 to these terms are not 
being changed. Further, because of the use of the language “fair re- 
tail value” and “fair market value”, a definition of these terms is 
included in § 152.1(d), Customs Regulations (19 CFR 152.1(d)). Both 
terms are defined as the price actually paid or payable for all im- 
ported merchandise, or if not purchased, the value as otherwise as- 
certained under 19 CFR 152.100 et seq. ' 

Other changes made by this document are removing the refer- 
ences to the repealed statute, 19 U.S.C. 1402 (§ 402(a), Tariff Act of 
1930, as amended), in § 141.88, § 148.24, §148.101, § 152.1(0), 
§ 152.23, and § 177.9, Customs Regulations (19 CFR 141.88, 148.24, 
148.101, 152.1(c), 152.23 and 177.9); and deleting §§ 152.1(a), 
152.1(b), 152.20 through 152.22, 152.24, Customs Regulations (19 
CFR 152.1(a), 152.1(b), 152.20-152.22, 152.24), as well as Subpart D, 
Part 152, Customs Regulations (19 CFR Part 152 Subpart D), be- 
cause they relate to the old law. 


INAPPLICABILITY OF NoTICE AND DELAYED EFFECTIVE DaTE REQUIREMENTS 


All merchandise exported to the U.S. on or after July 1, 1981, has 
been subject to the statutory valuation system established by the 
TAA. Because these amendments merely implement this statutory 
change and neither impose any additional burdens on, or take away 
any existing rights or privileges from, the public, it has been deter- 
mined that pursuant to 5 U.S.C. 553(b)\(B), notice is not required. 
For the same reasons, Customs has determined that good cause ex- 
ists for dispensing with a delayed effective date pursuant to 5 U.S.C. 
553(d\3). 
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EXECUTIVE ORDER 12291 


This amendment does not meet the criteria for a “major rule” as 
defined by § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


REGULATORY FLExipiity Act 


It is certified that the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seg.), are not applicable to these amendments be- 
cause the rule will not have a significant economic impact on a sub- 
stantial number of small entities. Any economic impact would be 
attributable to the actions of Congress and not Customs. 


PAPERWORK REDUCTION ACT 


No new recordkeeping or data collection burdens are imposed up- 
on the public as a result of this amendment. Accordingly, it is not 
subject to the Paperwork Reduction Act of 1980, Pub. L. 96-511. 


DraFTiInG INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List oF SuBJECTS IN 19 CFR 
Part 10 
Customs duties and inspection, imports, exports. 
Part 141 
Customs duties and inspection, explosives, imports, lawyers. 
Part 148 
Customs duties and inspection, imports. 
Part 152 
Customs duties and inspection, imports, valuation. 
Part 177 
Administrative practice and procedure, Customs duties and in- 
spection, imports. 
AMENDMENTS TO THE REGULATIONS 
Parts 10, 141, 148, 152 and 177, Customs Regulations (19 CFR 
Parts 10, 141, 148, 152, 177), are amended as set forth below: 
PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. The general authority for Part 10, Customs Regulations, con- 
tinues to read as follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1623, 1624. 
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All other statutory authority cited for various sections in Part 10 
remain the same. 


2. Section 10.18 is revised to read as follows: 


§ 10.18 Valuation of assembled articles. 

As in the case of the appraisement of any other imported mer- 
chandise (see Subpart C of Part 152 of this chapter), the full value 
of assembled articles imported under item 807.00, Tariff Schedules 
of the United States (19 U.S.C. 1202), is determined in accordance 
with 19 CFR 152.100 et seq. 

3. Part 10 is further amended by removing §§ 10.19 and 10.20 and 
marking them “Reserved [T.D. 87-89]”. 


PART 141—ENTRY OF MERCHANDISE 
1. The general authority for Part 141 continues to read as follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. All other statutory au- 
thority cited for various sections in Part 141 remain the same. 


2. The heading and text of § 141.88 is revised to read as follows: 


§ 141.88 Computed value. 

When the district director determines that information as to com- 
puted value is necessary in the appraisement of any class or kind of 
merchandise, he shall so notify the importer, and thereafter in- 
voices of such merchandise shall contain a verified statement by the 
manufacturer or producer of computed value as defined in § 402(e), 


Tariff Act of 1930, as amended by the Trade Agreements Act of 
1979 (19 U.S.C. 1401a(e)). 


PART 148—PERSONAL DECLARATIONS AND EXEMPTIONS 
1. The general authority for Part 148 continues to read as follows: 


Authority: 19 U.S.C. 66, 1498, 1624. The provisions of this part, ex- 
cept for Subpart C, are also issued under 19 U.S.C. 1202 (Gen. Head- 
note 11). All other statutory authority cited for various sections in 
Part 148 remain the same. 


2. Section 148.13(d) is revised to read as follows: 
§ 148.13 Written declarations. 
* * 


* * * * * 


(d) Value. Opposite the description of each article required to be 
declared specifically in a written declaration, the passenger shall 
state either: 

(1) The price actually paid for the article in the currency of 
purchase, or its equivalent in U.S. currency; or 

(2) The fair retail value in the country of acquisition if the article 
was not acquired by purchase, in the currency of the country in 
which the article was acquired, or its equivalent in U.S. currency. 

* od ok * ae * om 
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3. Section 148.24 is amended by removing the words “or section 
402a” and “, 1402” in the first sentence of paragraph (a). 

4. Section 148.101 is amended by removing the words “or section 
402a” and “, 1402” in the text and by removing “or 402a” in the 
footnotes to Example 1 and Example 2. 


PART 152—CLASSIFICATION AND APPRAISEMENT OF 
MERCHANDISE 


1. The general authority for Part 152 continues to read as follows: 


Authority: 19 U.S.C. 66, 1401a, 1500, 1502, 1624. All other statuto- 
ry authority cited for specific subparts of, and various sections in, 
Part 152 remain the same. 


2. Section 152.1 is amended by removing paragraphs (a) and (b) 
and marking them “Reserved [T.D. 87-89]’, and by removing the 
words “and 402a” and “and 1402” in the first sentence of paragraph 
(c). 

3. Section 152.1 is further amended by adding a new paragraph 
(d) to read as follows: 


§ 152.1 Definitions. 


* * * * * * * 


(d) Fair retail value. “Fair retail value” or “fair market value” as 
used in Schedule 8, Tariff Schedules of the United States, and Part 
148 of this chapter means the price actually paid or payable for all 
imported merchandise, or if not purchased, the value as otherwise 
ascertained under 19 CFR 152.100 et seq. 

4. Sections 152.20 through 152.22 and 152.24 are removed and 
marked “Reserved [T.D. 87-89)’. 

5. Section 152.23 is amended by removing the words “402a,” and 
**, 1402” in the first sentence. 

6. Part 152 is amended by removing the heading and text of Sub- 
part D entitled “SUBPART D—BENZENOID CHEMICALS AND 
PRODUCTS” (§§ 152.31-152.43) and marking it “Reserved [T.D. 
87-89)’. 


PART 177—ADMINISTRATIVE RULINGS 


1. The general authority for Part 177 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Headnote 11), 
1624. 


All other statutory authority cited for various sections in Part 
177 remain the same. 
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2. Section 177.9(b)(3) is amended by removing the words “or 402a” 
and “, 1402” in the first sentence. 
WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: 
Joun P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 1, 1987 (52 FR 24444)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 87-67) 


Can-Am CorpP., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
INDUSTRIAS Quimicas DE Yucatan, S.A., DEFENDANT-INTERVENOR 


Court No. 84-10-01411 


Before DiCar1o, Judge. 


Determination by the United States Department of Commerce, International 
Trade Administration (Commerce) that the Mexican government’s provision of heavy 
and light fuel oil to industrial users in Mexico at below world market prices does not 
confer a countervailable bounty or grant on the Mexican lime industry is supported 
by substantial evidence and according to law. Commerce’s determination that the 
benefits of special tax certificates given by the Mexican government for making capi- 
tal investments are to be allocated to the year of receipt rather than amortized, even 
though such treatment results in a failure to investigate or countervail against such 
certificates received by Mexican lime producers prior to the investigation period, also 
is supported by substantial evidence and according to law. 

[The action is dismissed.] 

(Decided June 4, 1987) 

Squire, Sanders & Dempsey (Ritchie T. Thomas and William D. Kramer), for the 
plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Platte B. Moring, IID, for the defendant. 


Brownstein, Zeidman and Schomer (Irwin P. Altschuler and David R. Amerine), 
for the defendant-intervenor. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: Plaintiffs, three southwestern United States lime 
producers (Can-Am Corp., Paul Lime Division; Chemical Lime, Inc.; 
Genstar Lime Co.) and two unions (United Cement, Lime, Gypsum 
and Allied Workers Division of the International Brotherhood of 
Boilermakers, AFL-CIO/CLC; United Steelworkers of America, 
AFL-CIO/CLC), challenge a final affirmative countervailing duty 
determination and order by the United States Department of Com- 
merce, International Trade Administration (Commerce) respecting 
lime from Mexico. Final Affirmative Countervailing Duty Determi- 
nation and Countervailing Duty Order; Lime From Mexico, 49 Fed. 


1l 
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Reg. 35,672 (1984). The Court denied a motion by defendant-interve- 
nor to sever and dismiss part of plaintiffs’ action. See Can-Am Corp. 
v. United States, 9 CIT ——, 613 F. Supp. 1246 (1985). 

Plaintiffs now move pursuant to Rule 56.1 of the rules of this 
Court for judgment upon the agency record. The Court has jurisdic- 
tion pursuant to 19 U.S.C. § 1516a(aX2AiTD (1982 & Supp. III 
1985). The action is dismissed. 


I. BaAckGROUND 


Plaintiffs filed a petition with Commerce alleging that the gov- 
ernment of Mexico bestows bounties or grants within the meaning 
of section 303 of the Tariff Act of 1930 (the Act), as amended, 19 
U.S.C. § 1303 (1982), upon the manufacture and export of lime pro- 
duced in Mexico. Alleged in the petition, among others, were claims 
that the Mexican government engages in a “first-level” fuel pricing 
practice whereby it sells heavy and light fuel oil through its wholly- 
owned petroleum monopoly Petroleos Mexicanos (PEMEX) to Mexi- 
can industries at prices far below the world market prices paid by 
United States industries and that this practice is countervailable 
because it allows the highly energy intensive lime industry to ob- 
tain cheaper fuel which in turn allows the lime produced to be sold 
at reduced prices upon export to the United States; that Mexican 
lime producers also received a 30% reduction from the already un- 
derpriced fuel and this “second-level” discount on fuel oil prices and 
certain special purchase arrangements from PEMEX are 
countervailable; and that Certificates of Fiscal Promotion 
(CEPROFI certificates) given as credits against federal taxes to 
Mexican companies for locating in specific regions, investing in 
small and medium sized firms, generating jobs, acquiring new 
plants and equipment, and purchasing Mexican capital goods are 
countervailable. 

After reviewing these and other claims made in the petition, 
Commerce initiated a countervailing duty investigation with re- 
spect to lime from Mexico. Lime from Mexico; Initiation of Counter- 
vailing Duty Investigation, 49 Fed. Reg. 15,011 (1984). Commerce 
stated that it would not investigate plaintiffs’ “first-level” fuel pric- 
ing claim: 

Petitioners allege that the difference between the price 
PEMEX sells fuel oil in the world market and the price it sells 
to industries within Mexico confers a bounty or grant to the 
lime industry. We have determined that the differences in 
these rates are not countervailable (see Final Affirmative 
Countervailing Duty Determination: Portland Hydraulic Ce- 
ment and Cement Clinker from Mexico (48 FR 43063)). 


49 Fed. Reg. at 15,012. 
Commerce then issued its preliminary affirmative countervailing 


duty determination. See Preliminary Affirmative Countervailing 
Duty Determination; Lime from Mexico, 49 Fed. Reg. 25,656 (1984). 
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Before verification and issuance of the final determination, plain- 
tiffs requested Commerce not to limit its investigation of CEPROFI 
certificates received for the acquisition of plants or capital equip- 
ment to only those given during the designated investigation period 
but also to investigate those given in relation to the construction of 
Mexican lime plants prior to investigation. 

In its final affirmative countervailing duty determination, Com- 
merce again addressed plaintiffs’ claim that PEMEX’s sale of fuel 
oil to Mexican lime producers at below international market value 
confers a countervailable bounty or grant, reasoning: “As stated in 
the ‘Notice of Initiation’ of this case, we did not investigate this al- 
legation because it had previously been found not to confer a boun- 
ty or grant, and petitioners did not allege new facts to justify a re- 
view of this finding.” 49 Fed. Reg. at 35,677. Commerce also made a 
final determination that the Mexican lime industry did not receive 
a “second-level” price discount in the form of a 30% reduction in 
the price for fuel below the published prices available to other in- 
dustries in Mexico. Jd. Commerce found one company did receive a 
countervailable benefit by being allowed to delay payments on fuel 
it received from PEMEX. Jd. at 35,675. 

Commerce determined that CEPROFI certificates are countervail- 
able as tax benefits and are to be allocated to the year of receipt. 
Commerce investigated and countervailed against such certificates 
received during the investigation period for the construction of 
plants and the purchase of capital equipment but refused to investi- 
gate or countervail those received before the investigation period. 
In response to plaintiffs’ argument that plant and capital equip- 
ment CEPROFI certificates received in the years prior to the inves- 
tigation period should be countervailed, Commerce stated: 
“CEPROFIs constitute a tax deduction to recipient companies. It is 
the Department’s consistent practice to recognize tax benefits as 
one-time benefits pertaining to the year in which they were real- 
ized.” Id. at 35,677. 

Plaintiffs contend that Commerce erred in its determinations not 
to investigate or countervail against the “first-level” fuel pricing 
practice and the CEPROFI certificates given by the Mexican gov- 
ernment for the acquisition of plants and capital equipment prior to 
the investigation period. The Court holds that commerce did not err 
in these determinations. 


II. Opinion 


Since the jurisdiction of the Court is provided by section 
1516a(a\(2A)Gi)ID, the standard of review is that set forth by Con- 
gress for actions brought under paragraph (2) of subsection (a) of 19 
U.S.C. § 1516a. Under that standard, the Court shall hold unlawful 
any determination, finding, or conclusion found to be unsupported 
by substantial evidence on the record, or otherwise not in accord- 
ance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1982). 
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A. “First-level” Fuel Pricing Practice 
(1) Domestic bounty or grant 


Relying upon Cabot Corp. v. United States, 9 CIT ——, 620 F. 
Supp. 722 (1985), appeal dismissed, 788 F.2d 1539 (Fed. Cir. 1986), 
plaintiffs claim that a domestic bounty or grant under section 1303 
exists whenever the benefit of a government program is bestowed 
upon a specific class and such bestowal confers an additional benefit 
or competitive advantage upon the recipients. Plaintiffs argue that 
the “first-level” fuel pricing practice is a domestic bounty or grant 
because the fuel oil is provided at prices below world market value 
only to industrial purchasers who will use the fuel in Mexico and 
not to exporters of such fuel oil (a specific class). They say that the 
purchase of fuel oil at concessionary prices enables the Mexican 
producers, including lime producers, to sell their products in the 
United States at reduced prices (an additional benefit or competi- 
tive advantage to the recipients). Plaintiffs contend that Commerce 
improperly failed to investigate and to countervail against the 
“first-level” fuel pricing practice. 

The Court finds that plaintiffs’ interpretion of the test prescribed 
in Cabot for determining a domestic bounty or grant under section 
1303 is in error. In PPG Industries v. United States, 11 CIT ——, 
Slip Op. 87-57 (May 15, 1987), Judge Carman who decided Cabot 
confronted a similar claim involving the provision of natural gas to 
the Mexican float glass industry. The plaintiffs in PPG Industries 
argued that the provision of natural gas at far below world market 
prices conferred a countervailable benefit because such price differ- 
ential resulted in an enormous cost advantage to Mexican float 
glass producers and exporters vis-a-vis producers and exporters in 
other countries. PPG Industries, Slip Op. 87-57 at 31. 

The PPG Industries Court first explained that section 1303 which 
employs the phrase “bounty or grant” provides the substantive law 
where, as in this case, the country involved in the investigation is 
not a “country under the Agreement” within the meaning of sec- 
tion 701(b) of the Act, as amended, 19 U.S.C. § 1671(b) (1982). The 
court concluded, however, that Commerce, as it did in this case, 
may rely upon the general countervailing duty provisions of section 
701 of the Act, as amended, 19 U.S.C. § 1671, governing investiga- 
tions of countries under the Agreement within the meaning of sec- 
tion 1671(b), which employs the term “subsidy” defined in section 
771(5) of the Act, as amended, 19 U.S.C. § 1677(5) (1982) because the 
two provisions are legally interchangeable. PPG Industries, Slip Op. 
87-57 at 11-13. 

The PPG Industries Court accepted Commerce’s finding that “the 
existence of a price differential between export and domestic sales 
of natural gas, or between domestic and ‘world market’ prices does 
not, in and of itself, confer a bounty or grant,” stating that “it is 
well established that the mere existence of a price differential be- 
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tween exported and domestic prices, does not in and of itself confer 
a bounty or grant under § 1303.” PPG Industries, Slip Op. 87-57 at 
30-32 (citing United States v. Zenith Radio Corp., 64 CCPA 130, 
138, C.A.D. 1195, 562 F.2d 1209, 1216 (Fed. Cir. 1977), aff'd, 432 
U.S. 443 (1978), for its proposition that “Congress has not statutori- 
ly required that every governmental action distinguishing between 
products consumed at home and those exported shall be deemed the 
bestowing of a bounty or grant”). The court stated that the appro- 
priate standard or test requires Commerce to conduct a de facto 
case by case analysis to determine whether or not a program pro- 
vides a “subsidy” or a “bounty or grant” to a “specific enterprise or 
industry, or group of enterprises or industries”. The PPG Industries 
Court held that Commerce properly refused to countervail against 
the natural gas pricing program since the float glass companies 
under investigation paid the published price for natural gas and the 
gas was actually available to all Mexican industries at that price. 

Commerce decided not to investigate the “first-level” fuel pricing 
practice as it relates to the Mexican lime industry based upon its 
earlier determination in the Mexican cement investigation that the 
price of heavy fuel oil to industrial users in Mexico did not confer a 
domestic bounty or grant because it did not benefit a “specific en- 
terprise or industry, or group of enterprises or industries” within 
Mexico. 48 Fed. Reg. at 43,066. Commerce found that “all industrial 
users of heavy fuel oil can obtain this good at the same price.” Jd. 
The Court holds that Commerce applied a test consistent with that 
articulated in PPG Industries, and therefore this decision is in ac- 
cordance with law. 

Plaintiffs further argue that Commerce erred by not determining 
that all industrial users of fuel oil in Mexico constitute a specific 
group of enterprises or industries vis-a-vis a larger group which in- 
cludes exporters in Mexico who are unable to purchase fuel oil at 
reduced prices for sale abroad. The test is whether the alleged bene- 
fit is bestowed upon a specific enterprise, industry or group of enter- 
prises or industries within the country under investigation, and 
Commerce is granted discretion to determine whether a given group 
is a specific recipient of a benefit. In this case, the Court holds that 
Commerce acted within its discretion in determining that all indus- 
trial users of fuel oil were not a specific group of enterprises or in- 
dustries within Mexico and therefore this determination is reasona- 
ble and according to law. 

Also in the final determination, in response to plaintiffs’ renewed 
request to have the Mexican fuel pricing practice countervailed, 
Commerce stated that this practice was not investigated since the 
petition did not contain new facts to justify a review of the earlier 
‘finding in the cement investigation. Plaintiffs’ argument that the 
lime industry allegedly utilizes large amounts of fuel oil as com- 
pared with other industrial users in Mexico does not by itself 
demonstrate that the alleged benefits of the “first-level” fuel pric- 
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ing practice were being provided specifically to the lime industry. 
Cf. PPG Industries, Slip Op. 87-57 at 16, n.5 (noting that the deci- 
sion in Cabot with respect to the carbon black industry was influ- 
enced by the fact that no other enterprise or industry had the tech- 
nology or ability to make use of the carbon black feedstock or cat- 
cracker bottoms at issue). Since there was no new evidence that the 
lime industry might be a specific de facto recipient of either the 
heavy or light fuel oil programs, the Court finds that Commerce’s 
decision not to reinvestigate is reasonable and in accordance with 
law. 

Commerce’s decision not to investigate or countervail against the 
“first-level” fuel pricing practice as a domestic bounty or grant 
under section 1303 is supported by substantial evidence and in ac- 
cordance with law. 


(2) Export bounty or grant 


Plaintiffs next argue that the “first-level” fuel pricing practice of 
the Mexican government constitutes an export bounty or grant. In 
the earlier cement investigation relied upon by Commerce, it was 
reasoned that no export bounty or grant arises from this practice 
because the program does not confer a benefit contingent upon ex- 
port performance or stimulate export sales over domestic sales. See 
48 Fed. Reg. at 43,066. 

According to plaintiffs, Commerce’s requirements for determining 
export bounty or grants are too restrictive. They assert that export 
bounties or grants should be liberally defined, since section 771(5) of 
the Act, as amended, 19 U.S.C. § 1677(5)(A) (1982), covers “[a]ny ex- 
port subsidy described in Annex A to the Agreement (relating to il- 
lustrative list of eport subsidies).” 

The illustrative list in Annex A of the Agreement on the Inter- 
pretation and Application of Articles VI, XVI, and XXIII of the 
General Agreement on Tariffs and Trade, GATT, Basic Instruments 
56 (26th Supp. 1980) (“Subsidies Code”), identifies as prohibited ex- 
port subsidies, among others: “The provision by governments of di- 
rect subsidies to a firm or an industry contingent upon export per- 
formance”; “Currency retention schemes or any similar practices 
which involve a bonus on exports”; “Internal transport and freight 
charges on export shipment, provided or mandated by governments, 
on terms more favorable than for domestic shipment”; “The full or 
partial exemption, remission, or deferral specifically related to ex- 
ports, of direct taxes or social welfare charges paid or payable by in- 
dustrial or commercial enterprises”; “The allowance of special de- 
ductions directly related to exports or export performance, over and 
above those granted in respect to production for domestic consump- 
tion, in the calculation of the base on which direct taxes are 
charged.” 

As stated by our appellate court, “[a] reviewing court must accord 
substantial weight to an agency’s interpretation of a statute it ad- 
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ministers.” American Lamb Co. v. United States, 4 Fed. Cir. ——, 
785 F.2d 994, 1001 (1986) (citing Zenith Radio Corp. v. United 
States, 437 U.S. 443, 450-51 (1978); Udall v. Tallman, 380 US. 1, 16 
(1965)). Here Commerce asserts that in order to be an export boun- 
ty, grant or subsidy within the meaning of the countervailing duty 
statutes the benefit bestowed must be linked to the exportation of 
the goods. The Court finds this interpretation of section 1677(5)A) 
“export” susidies to be consistent with the types of subsidies de- 
scribed in Annex A to the Agreement. The Court also finds the re- 
quirements that the alleged benefit be contingent upon export per- 
formance or that it stimulate export sales over domestic sales to be 
consistent with the other forms of export subsidies in Annex A, and 
holds that such requirements are reasonable criteria for determin- 
ing whether the benefit bestowed is sufficiently tied to the exporta- 
tion of the goods. 

Plaintiffs next argue that the “first-level” fuel pricing practice is 
expressly intended by the Mexican government to stimulate ex- 
ports, citing to a portion of Mexico’s National Industrial Develop- 
ment Plan (NIDP) which suggests that the price differential on en- 
ergy sources is designed to be an incentive to exportation. Plaintiffs 
claim that the program also has the effect of stimulating export 
sales of lime to a far greater extent than domestic sales, reasoning 
that the costs advantage in manufacturing enjoyed as a result of 
the lower priced fuel aids export sales, but that domestic sales are 
unaffected because demand for lime in Mexico is generated by need 
rather than price. 

In the cement investigation, Commerce did not find “any infor- 
mation that the pricing policy for industrial users is operated to 
stimulate export sales over domestic sales,” 48 Fed. Reg. at 43,066. 
In this investigation, Commerce stated that “petitioners did not al- 
lege new facts to justify a review” of the earlier finding that the 
“first-level” fuel pricing practice was not a bounty or grant. 49 Fed. 
Reg. at 35,677. 

It is not the function of the Court to weigh the evidence, but to re- 
view whether Commerce’s determination is supported by substan- 
tial evidence. See, e.g., Alhambra Foundry v. United States, 9 CIT 
——, 626 F. Supp. 402, 406-07 (1985) (citing Consolo v. Federal Mar- 
itime Comission, 383 U.S. 607, 620 (1966)). The Court holds the de- 
termination of Commerce that the “first-level” fuel pricing practice 
is not an export bounty or grant is supported by substantial evi- 
dence and according to law. 


B. CEPROFI Certificates 


Commerce determined that CEPROFI certificates are one-time 
benefits to recipient companies in the form of a tax credit. In ac- 
cordance with its prior practice concerning tax benefits, Commerce 
decided CEPROFI certificates should be allocated to the year in 
which they are realized. 49 Fed. Reg. at 35,677; see Certain Refriger- 
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ation Compressors from the Republic of Singapore: Suspension of 
Countervailing Duty Investigation, 48 Fed. Reg. 51,167, 51,168 
(1983). Since it could not practically trace the actual use of the cer- 
tificates to determine when realized, Commerce allocated the full 
amount of each certificate to the year in which it was received. 49 
Fed. Reg. at 35,674; see Pectin from Mexico; Final Affirmative Coun- 
tervailing Duty Determination, 48 Fed. Reg. 14,418, 14,421 (1983); 
Portland Hydraulic Cement and Cement Clinker from Mexico; Final 
Results of Administrative Review of Countervailing Duty Order, 50 
Fed. Reg. 51,732, 51,737 (1985). By allocating the entire benefit to 
the year of receipt, Commerce only investigated and countervailed 
against CEPROFI certificates received during the investigation 
period. 

According to plaintiffs, CEPROFI certificates should be treated as 
capital asset subsidies and, like grants for capital investments, am- 
ortized over a reasonable period of time following the beginning of 
full scale operation and use of the plant or equipment. In that case, 
certificates received in prior years for building plants and purchas- 
ing capital equipment would be amortized and part of the benefit 
bestowed would be attributed to the investigation period. Plaintiffs 
contend Congress intended that all subsidies which provide an en- 
terprise with capital equipment or a plant be amortized over a rea- 
sonable period of time. In support of this argument, plaintiffs cite to 
discussions of the provision created to define “net subsidy” in the 
Senate and House reports to the Trade Agreements Act of 1979. 


In its report, the Senate Finance Committee stated: 


The bill defines the term “net subsidy” to place clear limits on 
offsets from a gross subsidy. The — subsidy is the value of 
the subsidy provided, or made available, and used. For example, 
if a firm is eligible for a tax credit as a result of locating a plant 
in an underdeveloped region of a country, the gross subsidy 
may be determined by the extent to which the credit is used 
against taxable income. 

There is a special problem in determining the gross subsidy 
with respect to a product in the case of nonrecurring subsidy 
grants or loans, such as those which aid an enterprise in acquir- 
ing capital equipment or a plant. Reasonable methods of allo- 
cating the value of such subsidies over the production or explo- 
— of the products benefiting from the subsidy must be 
used. 


S. Rep. No. 249, 96th Cong., 1st Sess. 85, reprinted in 1979 U.S. Code 
Cong. & Ad. News 381, 471 (Senate Report). 
The House Committee on Ways and Means stated: 


There is, however, a special problem with regard to subsidies 
which provide an enterprise with capital equipment or a plant. 
In such cases, the net amount of the subsidy should be amor- 
tized over a reasonable period, following the beginning of full 
scale commercial operation of the equipment or plant, and as- 
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sessed in relation to the products produced with such equip- 
ment or plant during such a period. Furthermore, in calculat- 
ing the ad valorem effect of non-recurring subsidy grants or 
loans, reasonable methods of allocating the value of such subsi- 
dies over the production or exportation of products benefitting 
from them will be used. Such methods should include relating 
the benefit of the commercial advantage to the recipient, or re- 
lating the value of a subsidy for acquiring assets to their antici- 
pated useful life, based on generally accepted accounting 
principles. 


H.R. Rep. No. 317, 96th Cong. 1st Sess. 74-75 (1979) (House Report). 
The Court first assesses whether Commerce was correct in its de- 
termination that CEPROFI certificates constitute tax credits to the 
recipient frims and are therefore tax benefits. Commerce found that 
“CEPROFIs are tax credits” and are “tax certificates of fixed value 
which may be used for a five-year period to pay federal taxes.” 49 
Fed. Reg. ar 35,674. This finding is not disputed by plaintiffs, and 
the Court holds that Commerce’s determination that CEPROFI cer- 
tificates are tax credits is supported by substantial evidence. 

The question remaining is whether it was contrary to law for 
Commerce not to amortize these tax credits over a reasonable peri- 
od of time. Plaintiffs’ position is that Congress intended to require 
Commerce to amortize tax credits of this type since they are re- 
ceived in relation to capital investments. The countervailing duty 
statutes are silent as to this issue, and plaintiffs’ argument rests up- 
on the discussion of “net subsidy” in the Senate and House reports 
to the Trade Act of 1979. 

In the portion of the Senate report cited by plaintiffs, however, 
the Senate Finance Committee only recognized a “special problem” 
in the allocation of benefits from “nonrecurring subsidy grants or 
loans,” despite the immediate prior discussion regarding valuation 
of the benefits received from tax credits. Senate Report at 85. This 
limited discussion by the committee does not evidence a clear inten- 
tion of Congress to require Commerce to amortize the benefits of a 
tax credit received for making capital investments. Plaintiffs say 
they are not suggesting that capital investment CEPROFI certifi- 
cates are grants and never argue these tax certificates are loans. 

The House Ways and Means Committee similarly stated for non- 
recurring subsidy grants or loans a reasonable means of allocating 
the benefit over production or exporation of the products “will be 
used,” but makes a more general statement that the “special prob- 
lem” under discussion involves “subsidies which provide an enter- 
prise with capital equipment or a plant.” House Report at 74-75. 
The House Committee does not state, however, that tax benefits 
may be considered subsidies that “provide” an enterprise with 
plants or capital equipment. It is unclear whether the Committee 
expected tax credits to be considered such subsidies, even if received 
for making capital investments, since a tax credit may only be used 
to offset taxes. 
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The Court holds that there is not a clear legislative requirement 
that Commerce amortize tax credits received for making capital in- 
vestments. Although the Court may reject an agency’s interpreta- 
tion of the statute that agency administers if such interpretation 
contravenes clearly discernible legislative intent, its role when that 
intent is not contravened, as here, is to determine whether the 
agency’s interpretation is “sufficiently reasonable.” American 
Lamb, 785 F.2d at 1001 (citing Federal Election Committee v. Demo- 
cratic Senatorial Camapign Committee, 454 U.S. 27, 39 (1981); Mela- 
mine Chemical, Inc. v. United States, 732 F.2d 924, 928 (Fed. Cir. 
1984)). The interpretation of the agency “need not be the only rea- 
sonable construction or the one the court would adopt had the ques- 
tion initially arisen in a judicial proceeding,” American Lamb, 785 
F.2d at 1001 (citing Chevron, U.S.A. Inc. v. Natural Resources De- 
fense Council, 467 U.S. 837, 843 n.11 (1984); Consumer Products Di- 
vision, SCM Corp. v. Silver Reed America, Inc., 753 F.2d 1033, 1039 
(Fed. Cir. 1985)). See also Al Tech Specialty Steel Corp. v. United 
States, 11 CIT ——, Slip Op. 87-59, 6, 17 (May 22, 1987). 

Commerce customarily treats tax benefits as one-time benefits al- 
located to the year in which they are realized. Finding CEPROFI 
certificates to be tax credits, Commerce followed this practice by al- 
locating the benefit to the year of receipt. The Court holds that such 
treatment of these certificates even when received for making capi- 
tal investments is sufficiently reasonable and is supported by sub- 
stantial evidence. 


III. CoNctusion 


The determination by Commerce not to investigate or to counter- 
vail against the “first-level” fuel pricing practice of the Mexican 
government because it does not confer a countervailable bounty or 
grant is supported by substantial evidence and in accordance with 
law. The determination by Commerce to treat CEPROFI certificates 
received for making capital investments as tax benefits allocated to 
the year of receipt, even though it results in the failure to investi- 
gate or countervail against such certificates received prior to the in- 
vestigation period, is supported by substantial evidence and accord- 
ing to law. The action is dismissed. 

So ORDERED. 
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(Slip Op. 87-68) 


SHarp Corp. AND SHARP ELECTRONICS CorP., PLAINTIFFS v. UNITED STATES 
ET AL., DEFENDANTS 


Court No. 86-10-01299 


Before Rao, Judge. 
[Defendants’ motion for a protective order granted in part, denied in part.] 
(Dated June 8, 1987) 


Shanley & Fisher (Peter J. Gartland on the brief) for the plaintiffs. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, (J. Kevin Horgan on the brief) for 
defendants. 


MEMORANDUM OPINION AND ORDER 


Rao, Judge: This action involves television receivers imported 
from Japan under a dumping order (T.D. 71-76), which plaintiffs 
seek to have defendants revoke as to their merchandise. Before the 
Court is defendants’ motion for a protective order relieving them of 
the obligation of complying with various discovery requests made 
by plaintiffs pursuant to the Rules of this Court, including: 


(1) Plaintiffs’ first set of interrogatories to defendants dated 
March 24, 1987; 
(2) Plaintiffs’ document production request dated March 24, 
1987; and 
on Plaintiffs’ first request to admit, also dated March 24, 


It is defendants’ position that this action involves judicial review 
of an antidumping determination and that such review must be 
made on the basis of the administrative record alone, without a tri- 
al de novo, and that discovery is not appropriate. 

Plaintiffs claim that discovery is not only permissible, but neces- 
sary in this action because this case involves non-performance 
under a settlement agreement entered into by the parties on April 
28, 1980, as well as agency action or inaction. Further, plaintiffs 
claim that discovery is necessary to locate the complete administra- 
tive record in this action and that discovery is appropriate where 
there has been a “strong showing of bad faith or improper beha- 
vior” on the part of agency officials. Citizens to Preserve Overton 
Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971). 

Defendants admit that discovery is permitted in cases of “appar- 
ent incompleteness of the record” or where there has been a strong 
showing of bad faith on the part of agency officials, but deny that 
these circumstances are present in this case. 

It is the opinion of this Court that discovery, as proposed by the 
plaintiffs, should be permitted in this action, but that it should be 
limited to those areas and documents which deal directly with these 
plaintiffs’ merchandise, rather than encompassing T.D. 71-76 as it 
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relates to other manufacturers or other merchandise. Plaintiffs 
have demonstrated, and defendants have not denied, that the 
record filed with the Court on March 24, 1987 is incomplete (it does 
not even contain a copy of the settlement agreement). Defendants 
have not established that the inordinate delays involved in the an- 
nual reviews and in finalizing the tentative revocation order were 
legally excusable, especially considering their agreement of April 
28, 1980. 

The Court has reviewed the interrogatories, the document pro- 
duction request and the first request to admit. It is the opinion of 
this Court that defendants shall respond fully to the document pro- 
duction request and the first request to admit. As to the first set of 
interrogatories: 


(a) The response to question 2 may be limited to preliminary 
or final results relating to plaintiffs’ merchandise, 

(b) question 8 is limited to identifying those persons partici- 
pating in any administrative reviews of T.D. 71-76 involving 
plaintiffs’ merchandise, and 

(c) question 10 is limited to those documents relating to the 
decision in Freeport Mineral Co. v. United States, 776 F.2d 1029, 
involving plaintiffs’ merchandise. 


Responses to be made pursuant to this Order are to be served 
within 45 days of the date of this order. 


(Slip Op. 87-69*) 


WASHINGTON INTERNATIONAL INSURANCE Co., PLAINTIFF UV. 
UniTED STATES, DEFENDANT 


Court No. 81-12-01678 


ORDER 


In the interest of further briefing on the issues raised by defend- 
ant’s motion to strike plaintiff's demand for trial by jury, the Court 
orders the parties to submit briefs and invites others to submit 
briefs as amici curiae. 

The parties are requested, and others are invited, to discuss or ad- 
dress the following subjects or cases: 


1. The history of trial by jury in appraisement, as contrasted 
with classification, cases; 

2. Forms of actions involving customs issues under the Brit- 
ish Crown and in America prior to 1791; 

3. Applicability in general of the Seventh Amendment to ac- 
tions brought against the United States government; 


*Issued as Slip Op. 87-69 pursuant to court’s order of June 1, 1987. (See attached copy of June 1, 1987 order) 
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4. Extension of the right to trial by jury to actions at law cre- 
ated after 1791; 

5. Congressional ability to abridge the right to trial by jury 
in courts constituted under Article ITI; 

6. Act of Mar. 3, 1839, Ch. 82, 5 Stat. 339; 

7. Cary v. Curtis, 44 U.S. (3 How.) 236 (1845), discussed in 
Brown, A Dissenting Opinion of Justice Story, 26 Va. L. Rev. 
759 (1940); 

8. Act of Feb. 26, 1845, Ch. 22, 5 Stat, 727; 

9. Tariff Act of 1890, Ch. 407, §§ 12-13, 26 Stat. 131, 136-37; 


and 
10. Any other questions or points of law that the parties 
deem to be helpful to the Court’s disposition of the motion. 


The Clerk of the Court is directed to serve a copy of this Order 
upon the Customs and International Trade Bar Association. 

All Briefs shall be filed within 30 days of the date of entry of this 
Order, following which the Court will set a date for oral argument. 

Epwarp D. Re, 
Chief Judge. 
Dated: April 17, 1987. 
New York, New York. 


ORDER 


Upon reading and filing Plaintiff's Motion to Amend Supplemen- 
tal Briefing Order, the government having no objection thereto, 
now therefore, it is hereby 

OrpereD that Plaintiffs * Motion be and the same is hereby grant- 
ed; and it is further 

ORDERED that the Clerk of the Court be and he is hereby ordered 
to publish as a Slip Opinion, instanter, the April 17, 1987 supple- 
mental briefing Order previously entered herein; and it is further 

OrDERED that the supplemental briefs of Plaintiff, Defendant and 
all amici shall be filed by June 16, 1987, following which the Court 
will set a date certain for oral argument on Defendant‘s Motion to 
Strike Demand for Jury Trial. 


ENTER: 


JAMES L. WATSON, 
Judge. 
Dated: June 1, 1987. 
New York, New York. 
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BoNANZA TRUCKING CoRP., PLAINTIFF v. THE UNITED STaTES OF AMERICA; 
Tue SECRETARY OF THE DEPARTMENT OF THE TREASURY; THE COMMISSIONER 
OF THE U.S. Customs Service; THE REGIONAL CoMMISSIONER OF THE U.S. 
Customs For Recion II; Tue Area Director OF THE UNITED States Cus. 
TOMS SERVICE FOR JFK INTERNATIONAL AIRPORT, DEFENDANTS 


Court No. 86-03-00350 


MEMORANDUM AND ORDER 


[Plaintiffs application for an award of costs and attorneys’ fees and expenses 
granted in part and denied in part.] 


(Dated June 18, 1987) 
Soller, Singer & Horn (Carl R. Soller and Margaret Hardy Sachter, of counsel) for 
the plaintiff. 
Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, U.S. De- 
partment of Justice (Paula N. Rubin) for the defendants. 


Aquitino, Judge: Following entry of judgment enjoining the de- 
fendants from revoking its licenses to cart bonded merchandise and 
to operate a container station based on the agency record presented, 
the plaintiff has applied for an award of its costs and its attorneys’ 
fees and expenses. 


BACKGROUND 


The judgment was based on the decision of the court published at 
10 CIT ——, 642 F.Supp. 1170 (1986), and cited hereinafter as “Slip 
Op. 86-47”, familiarity with which is presumed. It concluded that 
Bonanza Trucking Corporation (“Bonanza”) had been denied proce- 
dure at the administrative level required by law within the mean- 
ing of 5 U.S.C. § 706. That is, relying on cases such as Fuentes v. 
Shevin, 407 U.S. 67 (1972), Bell v. Burson, 402 U.S. 535 (1971), 
Goldberg v. Kelly, 397 U.S. 254 (1970), Sniadach v. Family Finance 
Corp., 395 U.S. 337 (1969), Armstrong v. Manzo, 380 U.S. 545 (1965), 
Greene v. McElroy, 360 U.S. 474 (1959) and Barnhart v. United 
States Treasury Department, 7 CIT 295, 588 F.Supp. 1432 (1984), this 
court determined that Bonanza had been denied a meaningful op- 
portunity to be heard. The Customs Service had asserted that it was 
not required to produce any evidence in support of its decisions to 
revoke the company’s licenses. It refused to produce an internal in- 
vestigative report that its main witness identified as the key to the 
evidence upon which he relied in making those decisions. Its hear- 
ing officer refused a Bonanza request for time to prepare a rebuttal, 
and he thereafter relied in his report to the Commissioner of Cus- 
toms on 1981 grand-jury testimony as if it had been given by the 
witness at trial in 1984. This erroneous, if not tainted, finding was 
important and was later accepted as true by the Commissioner. 
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Notwithstanding the nature of the court’s decision, which was not 
appealed, the defendants oppose award of any fees or expenses. 


I 


Plaintiff's application is made pursuant to the Equal Access to 
Justice Act (“EAJA”), as extended and amended by Congress in 
Pub.L. No. 99-80, 99 Stat. 183 (1985) and codified at 28 U.S.C. 
§ 2412. 


A. Lack of Substantial Justification 


The plaintiff, in the first instance, seeks an award of fees and ex- 
penses under section 2412(d)(1A) incurred during the judicial pro- 
ceedings and under section 2412(d\(3) for those incurred during the 
underlying administrative proceedings. The two EAJA provisions 
are, in pertinent part, as follows: 

(d\(1XA) Except as otherwise specifically provided by statute, 
a court shall award to a prevailing party Sher than the United 


States fees and other expenses * * * incurred by that party in 
* * * proceedings for judicial review of agency action, brought 
by or against the United States in any court having jurisdiction 
of that action, unless the court finds that the position of the 
United States was substantially justified or that special circum- 
stances make an award unjust. | 


*” * * 

(3) In awarding fees and other expenses under this subsection 
to a prevailing party in any action for judicial review of an ad- 
versary adjudication, as defined in subsection (b\(1(C) of section 
504 of title 5, United Stated Code, * * * the court shall include 
in that award fees and other expenses to the same extent 
authorized in subsection (a) of such section, unless the court 
finds that during such adversary adjudication the position of 
the United States was substantially justified, or that special cir- 
cumstances make an award unjust. 


Plaintiff's application was filed 90 days after entry of this court’s 
judgment. EAJA requires that a request for an award under subsec- 
tion (d) be filed “within thirty days of final judgment”. 28 U.S.C. 
§ 2412(d\(1)(B). As discussed in Gavette v. Office of Personnel Man- 
agement, 808 F.2d 1456, 1459 (Fed.Cir. 1986), the “party seeking an 
award under the EAJA must submit the application to the court 
within 30 days of the date when the judgment becomes final and 
not appealable”, relying on 28 U.S.C. § 2412(d\(2\G), and it was held 
in Luciano Pisoni Fabbrica Accessori Instrumenti Musicali v. Unit- 
ed States, that, since the government had 60 days to appeal the un- 
derlying judgment, the plaintiff had a total of 90 days within which 
to file its application. The same circumstance exists here, hence, 
the same conclusion. 
~T 11 CIT —,, Slip Op. 87-48 at 6-7 (April 9, 1987), appeal filed May 7, 1987. See also Keasler v. United States, 766 F.2d 
1227, 1230-31 (8th Cir. 1985); Feldspausch v. Heckler, 763 F.2d 229, 232 (6th Cir. 1985); Massachusetts Union of Public 
Housing Tenants, Inc. v. Pierce, 755 F.2d 177, 180 (D.C. Cir. 1985); Taylor v. United States, 749 F.2d 171, 174 (3d Cir. 1984); 


McDonald v. Schweiker, 726 F.2d 311, 315 (7th Cir. 1983). But compare McQuiston v. Marsh, 707 F.2d 1082, 1085 (9th Cir. 
1983), and Gold Kist, Inc. v. U.S. Dep’t of Agriculture, 741 F.2d 344, 349 (11th Cir 1984). 
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Indeed, the defendants have not challenged the application on the 
basis of time. Rather, they insist that, although “the court found 
that erroneous evidence and certain procedural irregularities in the 
administrative proceedings denied Bonanza meaningful cross-exam- 
ination and procedural due process of law”,? their “litigation posi- 
tion both at the agency level and upon judicial review was substan- 
tially justified”. Defendants’ Opposition, p. 13. 

This contention does not comport, however, with the holding in 
Gavette, where the plaintiff Internal Revenue Service agent had 
been forced into a disability retirement as a result of an IRS sub- 
mission to the OPM contending unfitness for further service. The 
IRS, citing provisions of the Freedom of Information Act and the 
Privacy Act, had refused to comply with the agent’s request for cop- 
ies of documents used to support its submission. The Court of Ap- 
peals concluded that the agency refusal to provide the information 
constituted harmful procedural error. See 808 F.2d at 1459. In de- 
ciding to award the plaintiff fees under EAJA, the court held that 
the substantial-justification standard 


requires that the Government show that it was clearly reasona- 
ble in asserting its position, including its position at the agency 
level, in view of the law and the facts. Jd. at 1467 (emphasis in 
original, footnote omitted). 


After examining the facts contained in the record, it determined 
that the government had not shown that the agency met this stan- 
dard in refusing to disclose the information sought. While the IRS 
had attempted to justify this refusal on its understanding of the two 
statutes, the court was not convinced that the agency had not per- 
sisted in pressing a tenuous factual or legal position. 

The Customs Service’s failure to disclose its internal investigative 
report herein is analogous to the refusal to disclose in Gavette. How- 
ever, defendants’ argument that their position was substantially 
justified is even weaker here, where no genuine attempt was made 
to support the failure to disclose the document.® Rather, the defend- 
ants claim that the “price of these errors is the exclusion of the evi- 
dence.” Defendants’ Opposition, p. 13 (emphasis deleted). 

This is not necessarily the only price. As discussed in Gavette, 


EAJA rested on the premise that individuals and small busi- 

nesses “may be deterred from seeking review of, or defending 

against unreasonable governmental action because of the ex- 

pense involved in securing the vindication of their rights.” The 

purpose of the EAJA was to “reduce the deterrents and dispari- 

ty by entitling certain prevailing parties to recover an award of 

attorney fees, expert witness fees and other expenses against 

2 Defendants’ Opposition to Plaintiff's Application for Attorneys [sic] Fees and Costs [hereinafter cited as “Defendants’ 
—— ’} p- 13 (emphasis in original). 

before this court, a question was posed as to why the report had not been disclosed. Defendants’ counsel 

at at rom to argue that it had been taken into account prior to any administrative decision. Upon reminder that the de- 

cision-maker had read and relied on the report, counsel tried to minimize its impact on the revocation decisions by contend- 


ing that other factors contained in the agency record had a greater influence on the making of that determination than the 
rt. Likewise, a reply brief contained irrelevant arguments that the report was not part of the agency record and that 


report. 
the decision- maker testified at the administrative hearing as to those portions of the report which influenced his decision. 
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the United States.” 808 F.2d at 1459-60 (footnotes omitted), 
quoting H.R. Rep. No. 1418, 96th Cong., 2d Sess. 5-6 (1980). 


In other words, with the enactment of EAJA, parties like Bonanza 
which seek to vindicate their rights at the administrative level may 
be awarded fees and expenses incurred thereby, unless the court 
finds that the position of the United States was substantially 
justified. 

As was the case in Gavette, this court is unable to conclude that 
the denial of procedure required by law was substantially justified. 
Thus, the plaintiff may recover reasonable attorneys’ fees and ex- 
penses sustained by it before the Customs Service. That denial of 
due process led to commencement of this action and vindication of 
plaintiffs rights thereto. It has also resulted in the instant applica- 
tion for an award of those fees and expenses incurred by the plain- 
tiff herein. The nature of this case, in turn, gives rise to the ques- 
tion of whether unsuccessful defense of an action asserting such de- 
nial of due process can ever result in an ex post facto determination 
under EAJA that the position of the United States in court was sub- 
stantially justified. If there is such a case, this is not the one. 

Indeed, at the outset the defendants sought to perpetuate the per- 
ception that the 1981 testimony had really been given in 1984.‘ Ul- 
timately, they admitted the misrepresentation, but insisted that op- 
posing counsel’s original silence amounted to a waiver of the right 
to argue before this court that the hearing officer had misunder- 
stood the nature of the criminal-trial transcript.6 As indicated 
above, that stance was rejected upon the court’s finding that plain- 
tiffs counsel had not been granted access to the Customs evidence 
in advance of the hearing, had objected to its introduction, and had 
not been permitted time to prepare a rebuttal. See Slip Op. 86-47, 
10 CIT at ——, 642 F.Supp. at 1175-76. 

In view of the nature of the administrative proceedings and re- 
sultant judicial disposition, the court did not rule on the substantive 
disagreement between the parties, who presented their competing 
arguments as to the meaning of Customs regulations [19 C.F.R. 
§ 19.48(aX(3) and § 112.30(a)(5)] providing for revocation of licenses 
held by corporations with officers convicted of felonies. In fact, the 
defendants changed their position on the merits from what it had 
been at the administrative level, and following entry of the court’s 
judgment, the Service proposed to change section 112.30(a)(5) to pro- 
vide for license revocation if: 


The holder of such a license or an officer of a corporation 

holding such a license is convicted of a felony, or is convicted of 

a misdemeanor involving theft, smuggling, or a theft-connected 

crime. Any change in the employment status of the corporate of- 

ficer (e.g., discharge, resignation, demotion, or promotion) prior 

“4 See Memorandum in Opposition to Plaintiff's Motion for a Preliminary Injunction and in Support of Defendant’s Mo- 
tion for Judgment on the Administrative Record, p. 15. 

5 A more appropriate response, in the court’s view, would have been to suggest remand for rehearing in view of the criti- 


cal nature of the error. While there may have been reasons for the failure to make such a suggestion, the court cannot con- 
ceive on its own of their having been substantially justified. 
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to conviction for a felony or conviction for a misdemeanor in- 
volving theft, smuggling or a theft-connected crime resulti 
from acts committed while a corporate officer, will not precl 
application of this provision. 51 Fed.Reg. 30,377 (Aug. 26, 1986). 


Customs set forth its reasons for this proposed [underscored] amend- 
ment as follows: 


It has come to Customs attention that a literal interpretation 
of th{e current] regulation is allowing officers of corporations to 
commit acts constituting the specified offenses, resign from the 
corporation before conviction, and therefore allow the corpora- 
tion to retain its cartman or lighterman license. This is occur- 
ring even in instances when the officer has resigned from his or 
her corporation in name only but continues to exercise control 
over the corporation. 

Customs desires to make it clear that application of this pro- 
vision is dependent upon a conviction arising from an act or 
acts committed while a person was a corporate officer. The per- 
son’s employment status at the time of the conviction is unim- 
portant. Therefore, resignation, discharge, demotion, or promo- 
tion, or any change in the employment status of the corporate 
officer prior to conviction will not preclude the district director 
from suspending or revoking the corporation’s cartman or light- 
erman license. Jd. at 30,376. 


Such post hoc reasoning does not constitute substantial justifica- 
tion for a prior position and can be another ground for an award 
under EAJA. See e.g., Scheunemeyer v. United States, 776 F.2d 329, 


331 (Fed.Cir. 1985). Moreover, were it not post hoc, this reasoning 
still could not rise to the level of a “special circumstance”, making 
an award unjust within the meaning of section 2412(d)(1)(A), supra. 
While the defendants quote correctly congressional intent that this 
EAJA provision be a “safety valve” to “insure that the government 
is not deterred from advancing in good faith the novel but credible 
extensions and interpretations of the law that often underlie vigor- 
ous enforcement efforts”,® their interpretation is not novel. Cf., e.g., 
Brinker v. Guiffrida, 798 F.2d 661, 667-68 (3d Cir. 1986). Further- 
more, the defendant Commissioner did not base his decision to re- 
voke on such an interpretation. See Slip Op. 86-47, 10 CIT at ——, 
642 F.Supp. at 1173. 


B. Absence of Bad Faith 


The plaintiff also seeks an award under EAJA subsection (b), 
which provides that the United States “shall be liable for * * * fees 
and expenses to the same extent that any other party would be lia- 
ble under the common law”, 28 U.S.C. § 2412(b). Awards of attor- 
neys’ fees thereunder have been made when the unsuccessful party 
has “acted in bad faith, vexatiously, wantonly or for oppressive rea- 
sons”. F.D. Rich Co. v. United States ex rel. Industrial Lumber Co., 
417 U.S. 116, 129 (1974). 


® §. Rep. No. 253, 96th Cong., Ist Sess. 7 (1979); H.R. Rep. No. 1418, 96th Cong., 2d Sess. 11 (1980). 
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The plaintiff seeks to equate the irregularities during the admin- 
istrative proceedings, as well as an alleged attempt by Customs 
agents to carry out the result thereof at the very time counsel was 
running to court for immediate equitable relief,’ with bad faith on 
the part of Service. While this court was convinced that such relief 
was necessary and appropriate, whereupon the Service was en- 
joined from taking further action based on the agency record, the 
common-law standard is broader than the statutory substantial-jus- 
tification standard.’ As such, it requires analysis of the motives of 
the unsuccessful litigant. 

Analyzing the facts and circumstances of this case does not lead 
the court to conclude that the defendants sought in bad faith to re- 
voke plaintiffs licenses as a result of its erstwhile president’s con- 
viction of two federal felonies, nor is the court lightly to infer bad 
faith for purposes of awards of attorneys’ fees. See, e.g., Atochem v. 
United States, 9 CIT ——, 609 F.Supp. 319, 323 (1985). As pointed 
out in that case, in United States v. Standard Oil Co. of California, 
603 F.2d 100, 103 (9th Cir. 1979), the court characterized the bad- 
faith exception as applicable “‘only in exceptional cases and for 
dominating reasons of justice’ ”, quoting 6 Moore’s Federal Practice 
54.77[2] at 1709-10 (2d ed. 1972). Neither such circumstance exists 
here. 


II 
The plaintiff has shown that the conditions for an award under 


EAJA subsection (d) are met in this case. However, applications for 
attorneys’ fees and expenses have always required sufficient detail 
and explanation to enable a reviewing court to make a fair and rea- 
sonable award. In fact, this Court of International Trade’s Rule 68 
specifies both the form and the content of any such application. It 
has not been carefully adhered to by the plaintiff, which seeks re- 
covery of costs and of fees for three attorneys and a summer associ- 
ate/law clerk, plus expenses. 

A four-page affidavit has been submitted by Margaret Hardy 
Sachter, page 3 of which is essentially blank. That is, total hours 
are summarized very generally in two lines, then paragraph 7 
starts “(t]he detailed time records of [her] work on this case are as 
follows”, but no such details do in fact follow. While the plaintiff 
was granted leave to reply to defendants’ papers in opposition, 
which challenged the contents of this affidavit,? the reply did not 
fill the blank, and that part of plaintiff's application as seeks recov- 
ery of fees ex rel. Ms. Sachter is thus not adequate on its face to jus- 
tify an award. The same is true of the “30.75 hours of work per- 
formed by other attorneys in small amounts as well as a variety of 
law clerks” referred to in the affidavit of Carl R. Soller, paragraph 


7 See Memorandum of Facts and Law in Support of Plaintiffs Motion for an Award of Attorneys’ Fees and Expenses 
under 28 U.S.C. § 2412, pp. 28-29 and Exhibit A thereto. 

8 As discussed in point II, infra, the ceiling for an award of fees under this standard is $75 per 28 U.S.C. § 2412(dX2XA), 
whereas no such ceiling exists for instances of bad faith. 

9 See Defendants’ Opposition, p. 25, n. 8. 
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6. When fees are sought at the expense of a losing party in court, no 
amount of work, or the money claimed therefor, is too small to obvi- 
ate explanation. 
The court is also constrained to deny an award of any of plain- 
tiffs costs or expenses. EAJA provides that a 
judgment for costs, as enumerated in section 1920 of this title 
* * * may be awarded to the prevailing party in any civil action 
brought * * * against the United States or any agency or any 
official of the United States acting in his or her official capacity 
in any court having jurisdiction of such action. A judgment for 
costs when taxed against the United States shall, in an amount 
established by statute, court rule, or order, be limited to reim- 
bursing in whole or in part the prevailing pexty for the costs in- 
curred by such party in the litigation. 28 U.S.C. § 2412(a). 


While its papers refer to an amount of $1,207.00, the plaintiff leaves 
the court to guess as to how that figure was arrived at and whether 
it includes costs within the meaning of 28 U.S.C. § 1920 or expenses 
of the kinds permitted under 28 U.S.C. § 2412(d)(2)(A). The plaintiff 
has not submitted a bill of costs as required by section 1920 or an 
itemized statement of expenses of the type contemplated by EAJA 
subsection (d)(1)(B). 

In addition to the affidavit of Mr. Soller referred to above, one 
has been submitted on behalf of William C. Shayne. Both affidavits 
have barely adequate descriptions of the services each of the affi- 
ants performed, and both seek awards at the rate of $175 per hour. 
However, the defendants correctly point out that under 28 U.S.C. 
§ 2412(d)(2)(A) 

attorney fees shall not be awarded in excess of $75 per hour un- 
less the court determines that an increase in the cost of livin 
or a special factor, such as the limited availability of qualifi 
attorneys for the proceeding involved, justifies a higher fee. 


The plaintiff essentially makes two arguments in an attempt to 
justify the higher fee. Each hinges on alleged unavailability of qual- 
ified counsel. Plaintiff's counsel claim that they are “experienced 
litigants” in the areas of customs and international trade law. 
Plaintiff's Memorandum, p. 32. In Gavette, the Court of Appeals 
permitted an award of fees at an hourly rate of $100 because of “‘the 
limited availability of attorneys in the Detroit area, who have the 
capability and willingness to handle proceedings of the nature and 
kind involved in this case”. Gavette v. Office of Personnel Manage- 
ment, 788 F.2d 753, 754 (1986). That case involved an appeal from 
an adverse decision of the Merit Systems Protection Board. The 
court found the government’s objection that the appellant had 
made no showing as to unavailability of counsel “insufficient to pre- 
vail against the attorney’s affidavit’. Id. 

In contrast to the claimed limited availability of counsel in De- 
troit willing to pursue that specialized case, this court is not aware 
of any such shortage herein. Many law firms and individual prac- 





U.S. COURT OF INTERNATIONAL TRADE 31 


tioners are located within the City of New York, the home of Bo- 
nanza, who are able (and therefore presumably willing) to handle 
matters relating to customs and international trade. In addition, 
there are practioners who have had experience with license revoca- 
tions by other government agencies and with questions of procedur- 
al due process. Moreover, the plaintiff makes no claim that it expe- 
rienced difficulties obtaining counsel. 

The plaintiff does attempt to justify its request by contending 
greater difficulty in retaining counsel when the relief sought is non- 
monetary than when monetary. Plaintiffs Memorandum, p. 33. 
This court is not persuaded. The bar in this area is broadly diversi- 
fied, and many practioners prefer compensation on an hourly basis 
rather than await payment contingent upon recovery of a money 
judgment. Additionally, many lawyers recognize that their obliga- 
tions as professionals encompass representation of clients whose 
constitutional rights have been offended, without regard to the 
amount of fees that can be generated. Cf, e.g., EC 2-16 and EC 2-25 
of the Lawyer’s Code of Professional Responsibility. 

In sum, the court does not find that the plaintiff has shown the 
existence of a special factor which would justify an award in excess 
of the statutory $75 per hour. On the other hand, plaintiff's counsel 
have proven that higher rates are appropriate for them under other 
circumstances. This being true, the court concludes that the plain- 
tiff is entitled to recover fees for Mr. Soller and for Mr. Shayne 
equal to the $75 maximum. 

The defendants question the claimed rate in this amount for 
Richard M. Wortman, who worked on this matter in Mr. Soller’s 
firm as a summer associate/law clerk while still enrolled in law 
school. EAJA, of course, contemplates “attorney fees”, and a person 
not admitted to the bar, regardless of his or her experience” or le- 
gal prowess, is not a lawyer. 

The question of a reasonable fee for such a person thus posited 
has been dealt with by other courts in at least three different ways. 
At one extreme, some courts have strictly construed attorney-fee 
provisions to allow only lawyers to be compensated. See, e.g., CTS 
Corporation v. Electro Materials Corp. of America, 476 F.Supp. 144, 
145 (S.D.N.Y. 1979); Grendel’s Den, Inc. v. Larkin, 582 F.Supp. 1220, 
1229 (D.Mass.), modified on other grounds, 749 F.2d 945 (ist Cir. 
1984). On the other side, some courts have permitted such fees at 
the rates at which the clients were billed. See, e.g., Louis v. Nelson, 
646 F.Supp. 1300, 1320-21 (S.D.Fla. 1986); Burt v. Heckler, 593 
F.Supp. 1125, 1133 (D.N.J. 1984);,Hoopa Valley Tribe v. Watt, 569 
F.Supp. 943, 947 (N.D.Cal. 1983). Finally, some courts award 
amounts commensurate with the law-firm rate of pay to the law 
clerk. See, e.g., American Academy of Pediatrics v. Heckler, 580 
F.Supp. 436, 440 (D.D.C. 1984), modified on other grounds, 594 
F.Supp. 69; Ashton v. Pierce, 580 F.Supp. 440, 443 (D.D.C. 1984). 


10 Mr. Wortman’s affidavit specifies certain customs-related work experiences. 
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This third approach seems most in line with the congressional in- 
tent that the 


ceiling on attorney fees relates only to the compensation of law- 
yers or agents (e.g., accountants themselves). It does not include 
their overhead expenses or other costs connected with their 
ee of a particular interest in a proceeding. 
H.R.Rep. No. 1418, 96th Cong., 2d Sess. 15 (1980). 


The court in Ashton concluded, for example, that “[t]o award ‘fees’ 
for law clerk and paralegal time at hourly charges billed to clients 
would, in effect, be to compensate those firms both for overhead and 
profit”. 580 F.Supp. at 433. It found “that the appropriate means of 
compensation for law clerk and paralegal time is to treat this class 
of personnel as an expense covering ‘study’ and ‘analysis’”. Id. 
While Congress may not have precisely contemplated law-clerk re- 
search in defining “fees and other expenses” in EAJA, the chosen 
definition is broad enough to cover such work. 

In deciding to take the third approach in the interests of economy 
and of fairness, this court cannot determine from plaintiff's applica- 
tion what the rate of compensation to law-clerk Wortman was, oth- 
er than to rule now that $75 would not be reasonable under the cir- 
cumstances. Indeed, the plaintiff requested $50 for each of the 30.75 
other-attorney and law-clerk hours already denied by the court, su- 
pra page 12. But this figure also may not be either what Mr. Wort- 
man was actually paid or what is reasonable 

The Supreme Court has warned that a “request for attorney’s 
fees should not result in a second major litigation.” Hensley v. Eck- 
erhart, 461 U.S. 424, 487 (1983). Nevertheless, EAJA gives rise to 
many questions, including the nature of the work sought to be com- 
pensated. Counsel, in their reply, offer to produce their time records 
for review. The court accepts. See id. at 441 (“the party who seeks 
payment must keep records in sufficient detail that a neutral judge 
can make a fair evaluation of the time expended, the nature and 
need for the service, and the reasonable fees to be allowed”) (Bur- 
ger, C.J., concurring). See also Grendel’s Den, Inc. v. Larkin, 749 
F.2d at 952; Ramos v. Lamm, 713 F.2d 546, 533 (10th Cir. 1983); 
New York Ass’n for Retarded Children, Inc. v. Carey, 711 F.2d 1136, 
1148 (2d Cir. 1983); National Ass’n of Concerned Veterans v. Secre- 
tary of Defense, 675 F.2d 1319, 1327 (D.C.Cir. 1982)." 

The defendants contend that the plaintiff is not entitled to an 
award for legal work performed before Customs, as 28 U.S.C. 
§ 2412(d\(3) only applies to administrative proceedings required by 
statute. See Defendants’ Opposition, p. 9. That provision of EAJA al- 
lows a court to include an award for fees and expenses incurred 
before an administrative agency when it is conducting a “judicial 
review of an adversary adjudication, as defined in subsection 
(b\(1)(C) of Section 504 of title 5”, to wit: 


1! The court notes in passing that time spent preparing a fee application such as the one at bar is covered under EAJA, 
albeit at the reasonable rate(s) set by the court. See, e.g., Schuenemeyer v. United States, 776 F.2d 329, 333 (Fed.Cir. 1985). 
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* * * (ij) an adjudication under section 554 of this title in which 
the position of the United States is represented by counsel or 
otherwise, but excludes an adjudication for the purpose * * * of 
granting or renewing a license * * * 


Section 554 refers to “an adjudication required by statute to be de- 
termined on the record after an agency hearing”. 5 U.S.C. § 554(a). 
The defendants contend that the revocation proceedings were ex- 
cluded from section 554 since they were not required by statute and 
thus were outside the scope of EAJA. See Defendants’ Opposition, p. 
9. 

This argument apparently fails to consider 


that the limitation to hearings “required by statute” in * * * 
the Administrative Procedure Act exempts from that section’s 
application only those hearings which administrative agencies 
may hold by regulation, rule, custom, or special dispensation; 
not those held by compulsion * * *. They exempt hearings of 
less than statutory authority, not those of more than statutory 
authority. We would hardly attribute to Congress a purpose to 
be less scrupulous about the fairness of a hearing necessitated 
by the Constitution than one granted by it as a matter of 
expediency.” 
This court’s decision in Slip Op. 86-47 was predicated upon a con- 
clusion that the Service had violated the Fifth Amendment in with- 
holding the internal investigative report that prompted the license 
revocations and in denying Bonanza meaningful cross-examina- 
tion.!° Since the Constitution compelled Customs to provide Bonan- 
za with a meaningful opportunity to be heard, the only hearing held 
pursuant to its regulations was an adjudication within the meaning 
of section 554. 

The defendants also question plaintiff's entitlement to an award 
for the time spent on substantive issues not decided by the court." 
Whether a prevailing party is entitled to fees for work performed 
on unresolved issues was addressed by the Supreme Court in Hens- 
ley, which determined that “the most critical factor is the degree of 
success obtained.”!5 The Court recognized that 


[w]Jhere a lawsuit consists of related claims, a plaintiff who has 

won substantial relief should not have his attorney’s fee re- 

duced simply because the district court did not adopt each con- 

tention raised. But where the plaintiff achieved only limited 

success, the district court should award only that amount of 

oe that > reasonable in relation to the results obtained. 461 
S. at 440. 


12 Wong Yang Sung v. McGrath, 339 U.S. 33, 50 (1950). Congress, six months later in the Supplemental Appropriation 
Act of 1951, 64 Stat. 1048, exempted deportation proceedings from the APA. But cf. Ruiz v. on & Naturalization 
~ Service, 813 F.2d 283 (9th Cir. 1987), holding that EAJA awards are available in such pi 

13 This court’s decision also dealt with the infirmities in the hearing provided. 

14 See Defendants’ Opposition, pp. 25-27. The government apparently does not object with respect to the procedural is- 
sues raised by the plaintiff that also were not decided. See Complaint, paras. 30-33 (the Commissioner should have disquali- 
fied himself); paras. 34-41 (Customs was required to give Bonanza an opportunity to comply with the regulations before re- 
voking the licenses). 

16 461 US. at 436. While Hensley involved attorneys’ fees under 28 U.S.C. § 1988, the Court stated that “[tJhe standards 
. forth * 7 ae pnay applicable in all cases in which Congress has authorized an award of fees to a ‘prevailing par- 

y.’” Id. at 433, n. 7. 
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Devine v. Sutermeister, 733 F.2d 892, 898 (Fed.Cir. 1984), added that 
a 


court should look to the substance of the litigation to determine 
whether an applicant has substantially prevailed in its position, 
and not merely the technical disposition of the case or motion. 
In effect, substance should prevail over form. [emphasis in orig- 
inal, footnotes omitted] 


Hensley and Devine require this court to examine the relief that 
was sought and obtained by the plaintiff. Clearly, Bonanza’s goal 
was to prevent the revocation of its licenses. It raised alternative le- 
gal grounds for the pleaded outcome. Its claims were interrelated, 
based as they were on the same facts. The defendants put the plain- 
tiff in the position where it had to make all of its points—at the risk 
of loss its business. Since the plaintiff substantially prevailed, it is 
entitled to an award under EAJA for the attorneys’ time those 
points entailed. 


CoNCLUSION 


In view of the foregoing, the plaintiff may recover fees for Carl R. 
Soller and William C. Shayne at a rate of $75 for each hour of work 
on this matter adequately reflected in contemporaneous time rec- 
ords presented for this court’s review within seven days of the date 
hereof. The plaintiff may also recover the reasonable expense of the 
work performed by Richard M. Wortman upon presentation within 


seven days of his time records and rate of compensation. 

In all other respects, plaintiff's application for an award of its 
costs and its attorneys’ fees and expenses is denied. 

So ORDERED. 


July 1, 1987. 
ERRATUM 


(Slip Op. 87-60) 


Please make the following correction to Slip Op. 87-60, published 
in Customs BULLETIN, Vol. 21, No. 24, dated June 17, 1987: 


Replace the portion of Slip Op. 87-60 that appears on pages 44, 
45, and 46 with the following correctly printed matter: 





U.S. COURT OF INTERNATIONAL TRADE 
(Slip Op. 87-60) 


YuasA-GENERAL BatrTery Corp, GENERAL BatTrery Corp, PLAINTIFFS v. U.S. 
INTERNATIONAL TRADE COMMISSION, DEFENDANTS, AND TAIWAN ELEctric Ap- 
PLIANCE MANUFACTURERS ASSOCIATION ET AL., INTERVENOR-DEFENDANTS 


Court No. 85-04—00483 


OPINION AND ORDER 


[Plaintiff's motion for judgment upon agency record denied in part and granted in 
part; action remanded to International Trade Commission.] 
(Decided May 22, 1987) 
Brownstein Zeidman and Schomer (Steven P. Kersner and Donald S. Stein) for the 
plaintiffs. 
Office of General Counsel, U.S. International Trade Commission (Lyn M. Schlitt, 
Michael P. Mabile and Judith M. Czako) for the defendants. 


Ablondi & Foster, p.c. (Italo H. Ablondi, F. David Foster and Sturgis M. Sobin) for 
the intervenor-defendants. 


AquiLino, Judge: The U.S. International Trade Commission 
(“ITC”) has reached a preliminary determination that there is no 
reasonable indication that an industry in 

the United States is materially injured or threatened with ma- 
terial injury * * * by reason of imports from Taiwan of 12-volt 
motorcycle batteries, provided for in item 683.05 of the T[SUS] 
* * * which are alleged to be sold in the United States at less 
than fair value (L . 


The companies who petitioned the ITC for relief commenced this 
action for judicial review of the foregoing negative determination. 
Their motion for judgment on the agency record, however, relies 
heavily on an issue of law which has since been resolved by the 
Court of Appeals for the Federal Circuit in a manner adverse to 
plaintiffs’ position. 


I 


The standard of judicial review of a preliminary ITC determina- 
tion is whether it is arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law. 19 U.S.C. § 1516(b\(1)(A). 

Plaintiffs’ transcendent point is that the scope of the Commis- 
sion’s authority in making a preliminary determination under the 
Trade Agreements Act of 1979 is circumscribed by a showing of 
mere “possibility” of injury on their part and by a proscription of 
weighing of conflicting evidence on the ITC’s part in accordance 
with Republic Steel Corporation v. United States, 8 CIT 29, 591 
F.Supp. 640 (1984), and Jeannette Sheet Glass Corporation v. United 
States, 9 CIT ——, 607 F.Supp. 123 (1985). 

The plaintiffs contended that the ITC failed to follow these cases 
in reaching its determination. The record herein supports this con- 


1 12-Volt Motorcycle Batteries from Taiwan, 50 Fed. Reg. 9,141 (March 6, 1985), USITC Pub. 1654 (Feb. 1985) [hereinafter 
cited as “Pub. 1654”). 
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tention, and the defendants admit as much. See generally Defend- 
ants’ Memorandum, pp. 12-40. That is: 


The Commission respectfully renews its contention that, in a 
preliminary antidumping or countervailing duty * * * investi- 
gation, the Commission may—indeed, must—evaluate all of the 
evidence on the record, including evidence obtained from par- 
ties opposing the petition for relief, in order to determine 
whether there is reasonable indication of material injury, or 
threat thereof, by reason of allegedly unfair imports * 

The Commission respectfully notes its disagreement with the 
Court’s rulings in Republic Steel Corp. * * * regarding the pa- 
rameters of the “reasonable indication” standard applicable to 
Commission preliminary investigations * * * that an affirma- 
tive prelimina determination merely “commences” an inves- 
tigation * * * us, under that ruling, the Commission’s pre- 
liminary determination is “pre-investigatory” *** and the 
Commission may not conduct an “investigation” by obtaining 
and weighing conflicting evidence to reach its determination. 
Id. at 12-14 (emphasis in original, footnote omitted). 


This position of the ITC has now been sustained on appeal. That 
is, American Lamb Company v. United States, 9 CIT ——, 611 
F.Supp. 979 (1985), followed Republic Steel and Jeanette on the basis 
of stare decisis. The court, however, certified an interlocutory ap- 
peal from its remand order which resulted in a decision by the Fed- 
eral Circuit that the “ITC’s method of proceeding in applying the 
statutory reasonable indication standard does not contravene but 
accords with clearly discernible legislative intent and is sufficiently 
reasonable.” American Lamb Company v. United States, 785 F.2d 
994, 1004 (Fed. Cir. 1986). In other words, “Congress intended appli- 
cation of a narrow judicial review standard” id., and a “reviewing 
court must accord substantial weight to an agency’s interpretation 
of a statute it administers”, 785 F.2d at 1001, citing Zenith Radio 
Corporation v. United States, 437 U.S. 448, 450-51 (1978), and Udall 
v. Tallman, 380 U.S. 1, 16 (1965). Thus, the holding of Republic 
Steel relied on below in American Lamb and in other actions was 
reversed. 

This decision also resolves—negatively—plaintiffs’ primary point. 
See American Lamb Company v. United States, 785 F.2d at 998, n. 4. 


II 


As indicated above, the plaintiffs presented their motion for judg- 
ment prior to the decision of the Court of Appeals, which necessari- 
ly has an impact on their other points: 


A. Definition of Like Product 


The plaintiffs challenge the ITC’s analysis of the merchandise at 
issue. The Trade Agreements Act, 19 U.S.C. § 1677(4)(A), defines 
“industry” in general to mean “the domestic producers as a whole 





U.S. COURT OF INTERNATIONAL TRADE 37 


of a like product”, which term is defined in subparagraph (10) of 
section 1677 as 
a product which is like, or in the absence of like, most similar 


in characteristics and uses with, the article subject to an inves- 
tigation under this subtitle. 


The plaintiffs characterize the proceeding below as having been 
“directed against Taiwanese motorcycle batteries being sold or of- 
fered for sale in the replacement motorcycle market”.? Their peti- 
tion stated further: 

* * * This replacement market is separate and distinct from the 


market for original equipment manufacturers (“OEM”). To 
date, the Taiwanese product has not been sold, or offered for 


2 Plaintiffs’ Brief, p. 22 (quoting from the petition, R. Doc. 1, p. 11, n. 3). 
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